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Whose Rights Are They, Anyway?- A Study of Religious Freedom in

Israel and Its Possible Limitations
A Limud of Masorti Israel -The Rav Siach program

(with thanks to Dr. Shaiya Rothberg of the Conservative Yeshiva, creator of “The Torah of Human Rights”)

In honor of International Human Rights Day, Dec. 10, this study will look at one of the most difficult
questions raised: what do we do when the rights of two people come into conflict with one another?
In Israel, this issue has come up numerous times in the last few months, including with regards to the
Masorti Kotel and regarding controversial statements made by state-funded rabbis, most recently
Jerusalem Chief Rabbi Shlomo Amar and the incoming IDF Chief Rabbi Eyal Karim.

This study sheet will look at the notion of human rights as well as the question of whether there is an
“ideal” of religious expression in Israel for Jews and all other religions, specifically as they pertain to
the question of the Muezzin Law and Jewish religious expression on the Temple Mount.

e The Temple Mount- Since the Six-Day War, when all of Jerusalem came under Israeli control,
Israel has maintained that the Wagf (Islamic religious authority) has control over the Temple
Mount. Among the laws that Israel has enacted in order to maintain a status quo and in an attempt
to maintain calm in Jerusalem is that Jews are not allowed to pray on the Temple Mount or even
to be seen with religious objects (including kipot, siddurim, etc.) The government has made this
decision in order to prevent Muslims from believing that their religious freedoms on the Temple
Mount will not be infringed by an attempt by Jews to rebuild the Temple. Jewish proponents of the
Temple Mount argue that their rights are infringed because they are forbidden from worshipping at
Judaism’s holiest spot.

e “The Muezzin Law’- the Knesset has approved in the first reading a law aimed to forbid religious
institutions from using loudspeakers. This law specifically addresses complaints that mosques use
loudspeakers to announce the adhan, the call to prayer, as early as 4:00 am. In order to protect
residents’ “rights” to quiet during certain hours (among other considerations), the “rights” of the
Muslim communities to announce their prayer as they see fit are being curbed.
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Does Judaism Have a Concept of Human Rights?

There is no explicit doctrine of human rights laid out in the Torah or elsewhere in the Jewish library.
However, there is a concept of human dignity, derived from the notion that all human beings are
created in the image of God.
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Rabbi Professor Nahum Rakover, Bar llan University, Former Deputy Attorney General

The value of “human dignity” (lit. the honor due to humanity) was recognized (by classic Jewish
sources) as deriving from the honor due to the Creator, and the humiliation of man was seen as
disregarding the Divine image in man. Dishonor to an individual is even seen as dishonoring all of
humanity, because harming one person is bad for all people. Because all of humanity was created by
God, the concept of human dignity extends to Jews and non-Jews as one. Even the criminal is
included in the family of humanity, and he too is to be defended from humiliation. Dignity of the
individual was seen as a supreme value not only in regards to morals, but was even granted a special
place as a legal norm that has the ability to nullify other laws, when they conflict with the notion of
human dignity.

Rabbi Chaim Hirschensohn, in his vision for how Jewish law should govern the Jewish State (written
during the pre-State period), writes that the commitment to human rights must be a product of the
Jewish commitment to accept international principles and universal values. He sees a commitment to
international law as a form of Kiddush Hashem, sanctifying God’s name, by having the Jewish state
accept international law even when it is not explicitly demanded in traditional halacha.
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Rabbi Chaim Hirschensohn, Early 20" Century Religious Zionist Thinker

(Dt is also forbidden to violate international law that was covenanted upon in the covenants of peoples
[about] how to act in war, and God forbid that Israel should be considered in the eyes of the nations
as wild-men murdering people in opposition to international laws and in opposition to the laws of
civilization. ..

Therefore, whatever has been accepted as international law, particularly when Israel is a signatory,
becomes a matter of Jewish law as well. This law includes the following three requirements:

Universal Declaration of Human Rights

Article 3 Everyone has the right to life, liberty and security of person.

Article 18 Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his religion or belief, and freedom, either alone or in community
with others and in public or private, to manifest his religion or belief in teaching, practice,
worship and observance.

Article 19 Everyone has the right to freedom of opinion and expression; this right includes
freedom to hold opinions without interference and to seek, receive and impart information and
ideas through any media and regardless of frontiers.
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Questions for Discussion
1. Do you agree with Hirschensohn’s reasoning? Does Israel have a responsibility to maintain an

international concept of human rights in order for the Jewish state to “look good” in the eyes of
the world? Do Israel’s obligations change in light of the various human rights violations that
occur throughout the world?

Both Rakover and Hirschensohn (in his book Malki BaKodesh) claim that deference to human
dignity or human rights can even override a precept of Jewish law. Are there dangers to this
claim? Should there be exceptions? Should civil law (in Israel or elsewhere) be based on this?
What metrics are available, if any, to determine how to negotiate between two potential
“violations” of human rights?
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Case Studies: Religious Freedom in Israel
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Isaiah 56:7

| will bring them to My sacred mount And let them rejoice in My house of prayer. Their burnt offerings
and sacrifices Shall be welcome on My altar; For My House shall be called A house of prayer for all
peoples.

Question for Discussion:

What is the meaning of the above verse? Does God’s “House” refer to the Temple Mount, to
Jerusalem, or to all of Israel? Should Israel allow special allowances for all types of religious practice
because of the special role it plays in so many world religions?
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Supreme Court Ruling on Jewish Prayer on the Temple Mount, April 2004

All the parties involved agree that every Jew has a right to go up to the Temple Mount and to pray
there. This is an extension of the freedom of religion and freedom of expression. Nobody disputes
that this right extends to the plaintiff as well. However, like every human right, the right of access to
the Temple Mount is not an inalienable right. It may be limited. Yet, a hostile population cannot have
a veto when somebody demands to exercise their rights. That said, there is a need to consider the
unique situation of the Temple Mount. Indeed, because it is such an important religious place it is
such a sensitive topic...insensitive to the place’s needs and lack of consideration to its unique
meaning could lead to riots in Israel and around the world, potentially harming both individuals and
the public good. We thus rule that (the police) may limit the rights of (Jewish) prayer on the Temple
Mount in light of its extreme sensitivity.



Ray Siach IIQ]

Co ity Engagement
o e I0] NN NUINN
The Masorti Movement

2014 hanana 13) a”ywn’n IvNnINa ‘2 - Yiawn YIS JINn 07w |"ania n'nz 21 - IX7 12110
| R | i

TIT 'Y 7R NN DY TRNRNNT M0 NN TR MNIT NI'RE NV NI'RY N'OX9N NTNY MU DY (YN
MTIZN 7R DNITN IV AT'NRD DT 25NN NI0A1 DYn 7Y i WAIiva AT N N0

NI71D' 'R N'AN N2 779007 MTIN NDTA Y9N .1a%7 NTN P72 0TING 79 1N DX TR IWRaAY DNImIN
NIX D027 WUpaNnn 1NLUN 191 PIANNYT NDNIX KN TWKRA DTX NIYIDT TV NANMTN N'0ZINTA NNanNn .wn'qn?
.DTNNI [N7190 UoIN

D'YUPANN M 2R K7 .KID WKL DTRD DDT? DMNI7N DRIRNKRD )'7107 0DY DTN 7ARNN DRY ['ARN X
.01IYMI T NXIYYT D'9'0UNN DN K71 0N IR YVNTN DDA WIndY7

.02 DMIYIAN YYD NINID 1910 1¥2NN7 NN 0Hwn!

.D71D 7w D'NI7RN D7¥ DMWY 7V1 DTRN 227D NRT 7Y DNY7'N7 0DNIY DTN WK

77031 "TIn,0TR 72 DT 7Y DN7'07 0DNY (DYNT RPIT DRI DTN XPIT DI'RY) DTN NIFIDT? DIRIND 'WIR
A72'2 1R 779oNnnh1 ImamK X wnnY ,DTxR

X77 7v190 ,7'72 NTINT NYRA9N 7NN 775 NAnw1 0'iIaY 197 X .02 n0Mwn 7Y parnn 7ninn 01w 11D
D'7UN1 NT'NX [TAIX? 70 XN NN N 72V NIRYD NRIRNN [T2IRY 797 n0nan ,ne a2y anin? nike
.N712 YIXN AN Nl

Rabbi Benny Lau - Rabbi of Haramban Congregation in Jerusaelm.

For years | adopted a passive and unhurried stance that refrained from attempting a full speed ascent
of the mountain. | tried to focus on creating a yearning for the City of David as a central concept at the
very base of the Jewish People’s existence, and the Western Wall as a focal point for the longings of
generations for the Sacred. The bullets that sought to put an end to the life of Yehuda Glick pierced
my own heart. The violation of a Jew’s right to pray on the Temple Mount cannot continue.
Democratic society, which fights for human rights, should defend us from terrorism, which seeks to
erode human rights and freedom of worship.

| believe that this struggle should be led by human rights organizations. Not right-wing organizations,
which seek to conquer the mountain by force, and not by organizations preaching hatred of foreigners
and minorities. Jerusalem must defend itself against the evil forces burning within it. Religious leaders
should fight for the rights of all people and for safe guarding all people made in the image of God.
Members of human rights organizations (who are not necessarily Jewish or religious) should fight for
the right of every person, including Jews, to fulfill their faith and pray to God in his place of worship.

For years now, a struggle has been going on for control of the mountain. However, two weeks ago,
the rules of the game were shattered. The assault on Yehuda Glick, who has tirelessly campaigned
for permission to alight to the Temple Mount, has made it clear to all that the loss of Israeli
sovereignty on the Temple Mount is a symbol of the loss of control in Jerusalem and throughout the
country.
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Rav Kook, Orot

The Third Temple, the place of Israel’s light, will not be built through victory, not by a call to defeat another, a
call to overcome an adversary, but rather through its deserved majesty, in the spirit of beauty and holiness,
with many nations searching for God at Mount Zion (referring to the Temple Mount, not the peak that is
currently called Mount Zion), through their own internal recognition that this is the proper way to express the
majesty, the majesty of the just and wise King. All the world will want to worship under His flag out of love and
the exaltation of the soul.

Questions for Discussion:

1. What rights are being pitted against each other in the decision to allow or disallow Jewish
prayer on the Temple Mount?

2. The Supreme Court, Rabbi Benny Lau, and Rav Kook all agree that there is a Jewish right to
pray on the Temple Mount. What are the steps that they believe must be taken in order for
Jews to enact that right? (Note: Rav Kook was specifically discussing the rebuilding of the
Temple and not the right to prayer.) What steps must be avoided even in promoting Jewish
prayer at the mount?

The Muezzin Law
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Why the Shas Party Opposed the Muezzin Law (according to an anonymous senior official)

There’s no need to have a special “muezzin” law. According to the existing laws and regulations we can stop it
(the problem of excessive naoise). This is also the opinion of the Justice Minister and Minister Elkin who is
responsible for the law controlling noise, and also of the Internal Security Minister...even if this unnecessary
law passes and won'’t be enforced - it won’t change anything other than to be a blow to the dignity of many
citizens.

Questions for Discussion
The Muezzin Law suggests that the general public’s right to not have religious messages (including
the call to prayer) broadcast in the public sphere overrides the Muslim community’s right to pray as
they see fit. By limiting the mosques’ uses of loudspeakers, is the government limiting Isaiah’s vision
as God’s house for all people? Do Muslims have the right to broadcast their call to prayer at all hours
of the day? Does it matter if the mosque is situated in a primarily Muslim area or in a mixed area?
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